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MEASURE OF DAMAGES ON BREACH OF CONTRACT TO CON- 
vEY.—The well-considered and satisfactory opinion of Mr. 
Justice Wagner of the Supreme of Missouri, in Kirkpatrick v. 
Downing, which we print elsewhere, decides a point new in 
Missouri, and of general interest. Nothing could be added 
to the reasoning with which the learned judge sustains the 
principle laid down. The conclusion of the court conforms 
to the only philosophical principle governing the measure of 
damages for the breach of contracts in cases not attended 
with special circumstances of imposition or oppression— 
namely: that the obligee shall receive compensation for the 
actual loss he has sustained. 





CouNTER-CLAIms.—The suggestive article on this subject, 
which we publish elsewhere, will, we doubt not, attract the 
attention of our-readers. It is written by Hon. Philemon 
Bliss, professor of pleading and practice in the law school of 
the state university at Columbia, Missouri, and lately one of 
the judges of the supreme court of this state. The appropri- 
ateness of his allusions to the admirable work on pleading un- 
der the New York code by Mr. Van Santvoord, and the general 
interest which attaches to the question, will be seen when it 
is considered that our statute on the subject is copied from 
that of New York, and has its counterpart in the codes of 
several other states. We take great pleasure in stating that 
Judge Bliss will contribute, from time to time to this journal, 
other articles on code pleading. 





Right of Action for the Killing of a Human Being. 


We ask the attention of our readers to a communication, 
in another column, from Dr. Hammond, of the University 
of Iowa, in which he reviews the recent opinion of Judge 
Dillon, in Sullivan v. The Union Pacific Railroad Company. 
Though brief, it is one of the best specimens of legal criti- 
cism it has been our privilege to publish ; and it gives us sin- 
cere pleasure to welcome him again to our columns after a 
long silence. 

Dr. Hammond shows that the principle declared by Lord 
Ellenborough, in Baker v. Bolton, 1 Camp. 493, and which 
has been generally adopted in this country, is the result of 
the extension of two of the principles of the ancient com- 
mon law beyond their true limits. The first of these princi- 
ples was that there could be no action for an injury which 
amounted to a felony, because the civil remedy was merged in 
the offence against the king. The second principle was that 
the right of action for a personal injury died with the injured 
person. 

1. The doctrine of the merger of the civil remedy in the 
felony, and the reasons on which it rested, are thus concisely 
stated by Mr. Justice Bigelow, in Boston, etc., v. Dana, 1 
Gray, 83: ‘‘ By the ancient common law, felony was pun- 
ished by the death of the criminal, and the forfeiture of all 
his lands and goods to the crown. Inasmuch as an action at 
law against a person whose body could not be taken in exe- 
cution, and whose property and effects belonged to the king, 
would be a useless and a fruitless remedy, it was held to be 





merged in the public offence. Besides, no such remedy in 
favor of the citizen could be allowed without a direct inter- 
ference with the royal prerogative. Therefore, a party in- 
jured by a felony, could originally obtain no recompense out 
of the estate of the felon.’’ As long, therefore, as this ancient 
principle of the common law subsisted, it furnished a sort 
of reason why an action would not lie to recover damages 
sustained in the killing of a human being; since a killing, 


whether malicious or negligent, which would furnish a 


ground for the recovery of damages, would not ordinarily 
fall below the grade of involuntary manslaughter, and would 
hence be presumably felonious. But the rule was, as Dr. 
Hammond points out, insensibly extended beyond the bound- 
aries of the reasons on which it rested. For in point of fact, 
there are many negligent homicides, where, in case death 
had not ensued, an actidn for damages would lie, and yet 
where the person who would be responsible in a civil action, 
would not, had death ensued, have been guilty of a felonious 
homicide. Thus, in the case of Sullivan v. The Union Paci- 
fic Railroad Company, although the particular employee or 
agent of the company, through whose negligence Sullivan’s 
son was killed, may have been guilty of manslaughter, yet 
the corporation could not have been punished for that crime, 
although had death not ensued, they may have been liable to 
pay damages. Again: if a person were permitted to bring a 
civil action for an injury causing death, he could sustain his 
case by a preponderance of evidence ; whereas, in a criminal 
prosecution, the king or the state would be obliged, in order 
to secure a conviction, to satisfy the jury of the defendant’s 
guilt beyond a reasonable doubt. This difference between 
the rules of evidence applicable to civil and criminal cases, 
would include within the scope of its operation a very large 
number of cases. The boundaries, therefore, between in- 
juries causing death, which, had death not ensued, would 
have been actionable, and those to which, death not ensuing, 
the common law doctrine of merger applied, may be ex: 
pressed by the following diagram : 
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But if this were not so, the principle would be inapplicable 
in the United States, because the doctrine of merger, on 
which it rests, has never had a foothold here. It has been 
generally repudiated by the American courts, and in those 
states where the courts have not repudiated it, it is believed 
to have been abolished by statute. Boston, etc., v. Dana, 
supra; Blassingame v. Glaves, 6 B, Monroe, 38; Ballew 
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v. Alexander, 6 Humph. 433; Story v. Hammond, 4 Ohio, 
376; Robinson v. Culp, 1 Tread. 231; White v. Fort, 3 
Hawks, 251; Pettingill v. Rideout, 6 N. H. 454; Cross v. 
Guthery, 2 Root, 90; Piscataqua Bank v. Turnley, 1 Miles, 
312; Foster v. Commonwealth, 8 M. & S. 77; Patton v. 
Freeman, Coxe, 113; Allison v. Farmer's Bank of Vir- 
ginia, 6 Rand. 223; Gen. Stats. Kansas (1868), 
p- 383, § 306; Code of Iowa (1873), p. 431, § 2526; 1 
Stant. Ky. Code (1860), p. 371, § IV; 1 Wagn. Stat. Mo., p. 
515, § 28; Voorhies’ New York Code (1864), p. 19, § 7, etc., 
etc. ; 2 Rob. Prac., 548, 549. But if this doctrine of mer- 
ger were a part of our law, still it would have no application 
to a case like that of Sullivan v. The Railroad Company ; for 
although a master is civilly responsible for injuries caused 
by the negligence of his servant, yet the servant alone can, 
as a rule, be punished criminally ; and hence it is the action 
against the servant, and not that against the master, which 
would merge. 

2. The other principle of the common law, out of which, 
as Dr. Hammond suggests, the doctrine of Baker v. Bolton 
sprung, is believed likewise to be repealed by statute in many 
of the United States. Code of Iowa (1873), p. 431, § 2525; 
Gavin v. Hord, Ind. Stat. (1862), § DCCLXXII, etc., etc. 
But where it is not repealed, it can have no application to 
the case of a master suing for damages caysed by the killing 
of his servant, because it is the servant’s right of action that 
abates with his death, and not that of the master. The lat- 
ter sues in his own right, and not in the right of his servant, 
or as his representative. 

It is thus seen that the doctrine which Judge Dillon repu- 
diates rests upon two principles, one of which has become 
obsolete in American law, and the other partially so, and neither 
of which, if still a living principle, could have any applica- 
tion whatever to the case of a master suing for the damages 
sustained by himself in the killing of his servant. This was, 
then, a case in which the maxim might fitly be applied, ces- 
sante ratione, cessat ipsa lex. T. 





Code Pleading~Counter-Claims. 

I do not propose to discuss the subject of counter-claims in 
general, not even those ‘‘arising out of the contract or transac- 
tion set forth in the petition, as the foundation of the plain- 
tiff’s claim’’—for this clause can hardly be made plainer by 
explanation—but rather those that are authorized by the clause 
immediately following, to-wit: ‘‘or connected with the sub- 
ject of the action.”” The statute (1 Wagn. Mo. Stat., p. 
1046, § 13), thus authorizes a defendant to bring a cross 
action against the plaintiff, or set up, by way of counter- 
claim, any cause of action he may have against him 
which is connected with the subject of the plaintiff's action. 

In commenting upon the phrase in this connection, Mr. 
Van Santvoord says, that ‘‘ the-words, subject of the action, 
should, perhaps, be construed, not as relating to the thing it- 
self about which the controversy has arisen, but as referring 
to the origin and ground of the plaintiff’s right to recover 
or obtain the relief he asks. Anything necessarily connected 
with it, that is, growing out of, or the direct result of the 
contract or the transaction which the plaintiff alleges as the 
ground of his demand, may, if a proper subject of cross ac- 
tion by the defendant, be set up as a counter-claim, but the 





defendant should be able to trace the origin of his right or 
claim to relief to the transaction itself, which furnishes the 
plaintiff his ground of action. * * * The conclusion 
drawn from this view of the case, is, that the words ‘con- 
nected with the subject of the action,’ as used in the section 
of the code under consideration, are used merely to qualify 
the words which immediately preceed them.’’’ p. * 
565-6. 

Is this the correct view? If so, the phrase can have but 
little significance, for the other clause expressly authorizes 
the defendant to counter-claim a cause of action arising out 
of the contract or transaction set forth in the petition. Un- 
less the additional claim authorize the defendant to bring his 
cross action against the plaintiff for a cause connected with 
the froperty in respect to which the plaintiff has brought his 
action, although it may have nothing to do with the contract 
or transaction set forth in the petition, if not surplusage, it, 
at most, can have but a limited application. 


‘The subject of the action,’’ in a restricted sense, may be 
the same thing as “‘ the contract or transaction named in the 
petition as the foundation of the action.’’ In this sense, the 
lease is the subject of an action for rent reserved, and the 
same may be said of any instrument-of writing upon which 
suit is brought. When the contract, upon which the petition 
is based, shows but a part of the real transaction, the con- 
struction given to the phrase by Mr. Van Santvoord may al- 
low a counter-claim, relating to the part omitted, as to the 
consideration -for the agreement sued on, when it is not ex- 
pressed in the agreement, and when it need not be, set out 


in the petition. But in such case, as when the agreement is 


a promissory note, and the consideration is property sold, the 
subject of the action is the note, although, in a more en- 
larged sense, it is the property or the instrument conveying it. 
The Missouri decisions, as we shall presently see, sustain, in 
effect, the latter view, but there are cases where a defendant 
may have a cause of action against the plaintiff, which he 
would set up by way of counter-claim, that has nothing di- 
rectly to do with an instrument upon which the plaintiff may 
have based his action, nor with its consideration—the peti 
tion, indeed, may not be founded upon a writing—and yet 
this defendant’s claim does pertain to property rights in re- 
gard to which are involved in the suit. If rights in regard 
to property are so involved, why may not this property, in 
the liberal construction we are directed to give to the code, 
be regarded as the subject of the action? If the phrase is 
made only to comprehend what has before been indicated, 
to-wit : the contract or transaction set forth in the petition as 
the foundation of the plaintiff’s claim, or the consideration 
of such contract, cases will arise when matters, that are 
neither one nor the other, may be so involved in the suit 
that they should be decided in the same action, that the de- 
fendant be not driven to an independent one. The provi- 
sion in that respect should certainly be as liberal as the old 
chancery rule, and the phrase is broad enough to make it so. 

If the property, the right to which, or some right growing 
out of, or in relation to which is involved in a suit, cannot 


| be called the ‘‘ subject of the action,’’ it is often difficult to 


say, as distinguished from ‘‘the contract or transaction 
named in the petition as the foundation of the plaintiff’s 
claim,’’ what it may be. Mr. Van Santvoord says, that in an 
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action for the recovery of real property, the /ossession is the 
subject of the action, but does not this confound the remedy, 
the judgment, whether for money or possession of property, 
with that to which the claim to such property relates, or upon 
which it is founded? 


To illustrate the general view: The owner of land brings 
an action for possession against one holding under a contract 
of sale, may not the latter, by counter-claim, ask for a spe- 
cific performance of the contract? Certainly not, in the re- 
stricted sense given to the phrase under consideration. In 
that sense, such a counter-claim can only be made when the 
suit is founded upon the contract the defendant would thus 
enforce as a suit for its recission. A naked claim for posses- 
sion, founded upon title, has nothing to do with the contract ; 
the latter, unless possession be given by, or be inferred from 
its terms, is not even a defence, and in such case the affirm- 
ative relief, of a judgment for specific performance, relates 
not to ‘‘ the origin or ground of plaintiff’s right to recover,”’ 
nor is it necessarily connected with any contract or transac- 
tion upon which he bases his right, but only pertains to the 
land sought to be recovered. Yet this cross action is sus- 
tained upon respectable, if not binding, authority. 
v. Hoag, 15 Barb. 365. 


Dewey 


In an action to enforce a lien, as an equitable mortgage, it 
is proper to bring in, as parties, all other lien-holders, especi- 
ally subsequent ones, that the rights of all may be determined. 
Can it be doubted that such defendant lien-holder may coun- 
ter-claim his own demand and ask for judgment in his favor, 
although it has no other relation to the plaintiff’s than the 
fact that it rests upon the same land, and that he may obtain 
an affirmative judgment, even if the plaintiff should fail as to 
his ewn claim ? 

Or, one sues for payments due upon a contract for the sale 
of land, and the defendant answers that the plaintiff’s title 
was defective, and that he was bankrupt, or, for other reasons, 
could not perfect it so as to make the purchaseratitle when the 
eedd should become due. This would be matter of defence ; 
and, to go farther and claim a return of the money already 
paid, would be a counter-claim arising out of the contract 
upon which the action was based. But suppose the defendant 
had, in the meantime, obtained title to the property and de- 
sired to remove the cloud arising from the colorable title of 
the plaintiff, could he seek this equitable relief by way of 
counter-claim? The action is founded upon the contract, 
but the counter-claim is not connected with that, but with 
the property, and it cannot be made unless the latter is the 
subject of the action. 

Suppose, again, a promissory note be given for the rent of 
land, the landlord covenanting, by a separate instrument, to 
make repairs; in a suit upon the note, can the defendant 
counter-claim damages arising from the breach of this cove- 
nant? Or, the note is given for the price of a machine, the 
seller agreeing collaterally to replace it if the one sold proves 
defective, can the purchaser, when sued, counter-claim dam- 
ages for not complying with the agreement? ‘The counter- 
claim is not founded upon the contract upon which the peti- 
tion rests, but each is the consideration of the other, and one 
may, perhaps, with more propriety, be said to relate to the 
subject of an action founded upon the other, than if it re- 
lated to the property merely in respect to which the contract 


| younger than he is. 





in suit was made. The right, in these cases, to make the 
counter-claim might be consistent with the view quoted 
above from Mr. Van. Santvoord. 

The questions raised in most of the above supposed cases 
have not been passed upon by the Supreme Court of Mis- 
souri, nor do I find such an authoritative construction given 
to the phrase under consideration, as to indicate what its 
opinion would have been. There are several cases, however, 
where, in a suit ‘upon a contract; the defendant was allowed 
to counter-claim damages in the nature of a recoupment, 
arising from a breach of another contract, or from an injury 
to property, which contract on property was the considera- 
tion of the contract sued on. 

In Grand Lodge v. Knox, 20 Mo. 433, one who was sued 
for the purchase-money of land was allowed to counter-claim 
damages arising from the removal of fixtures by the seller, 
and in a similar case, when the purchaser was sued upon 
notes given for the purchase-money, he was permitted to 
counter-claim the value of a growing crop wrongfully re- 
moved by the seller. Gordon v. Bruner, 49 Mo. 570. There 
have been several cases in which it is held that a purchaser 
may, when sued for the purchase-money, whether evidenced 
by a promissory note or otherwise, set up by way of counter- 
claim, fraud and deception in the sale. House v. Marshall, 18 
Mo. 368 ; Owens v. Rector, 44 Id. 389 ; Morse v. Rathburn, 
49 Id. 91. McAdow v. Ross and Smallwood, 53 Id. 199, 
was a statutory proceeding by which the plaintiff sought judg- 
ment against defendant Smallwood, and an enforcement of a 
lien upon his house for lumber furnished defendant Ross, 
who built the house. Smallwood answered that the plaintiff 
had guaranteed that Ross should build the house according to 
a certain contract, which he had not done, and asked judg- 
ment against the plaintiff upon his guaranty. The court sus- 
tained the counter-claim, which is going a little further than 
the other cases, though not, perhaps, as far as some of those 
above supposed. 

The proper construction of this phrase derives additional 
importance from the fact that it is used in describing causes 
of action that may be united in one petition. 1 W. S., 1orz2, 
§$ 2. Those that arise either out of ‘‘ the same transaction, 
or transactions connected with the same subject of action,’’ 
may be so united, and it is important to know whether the 
various transactions that become sources of controversies, 
must, in order to authorize their adjudication in one action, 
be connected with the same contract, or whether it will 
suffice, if they are connected with the property concerning 
which the disputes have arisen. 

This is written rather to provoke enquiry, to call out opin- 
ions from such of your correspondents as have given special 
attention to code pleading, than as expressing any settled 
conviction upon the subject. B. 

CotumsiA, Mo., Nov. 25, 1874. 





—Mr. CHIEF JUSTICE WAITE is thus described by a New York corres- 
pondent : 

“Chief Justice Waite is the youngest man on the bench, and looks still 
With a solid and erect form and bearing, square and 
massive head, covered heavily with black hair, which years are mottling into 
gray ; strong and expressive face, genial but decided manner on the bench, he 
looks the chief justice of the present, being clearly distinct from the ideal judge 
of the past, when white and scanty locks,a bald and glistening dome of 
thought, great age, and somewhat of coldness and reserve, marked the typ- 
ical jurist." 
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Measure of Damages upon Breach of Contract to 
Convey Land. 


THOMAS KIRKPATRICK v. WILLIAM G. DOWNING. 
Supreme Court of Missourt, October Term, 1874. 


Present, Hon. DAvID WAGNER, 
“Wa. B. NapTon, 
s H. M. VorIEs, 
“  -T. A. SHERWOOD, 
“ _E. A. LEwIs, 





- Judges. 





1. Vendor and Purchaser—Recoupment—Rents—Waste.—In a suit by a ven- 
dee against his vendor for damages, for failing to convey land according to contract, the 
vendor cannot have a recoupment on account of rents or waste. 


2. Measure of Damages on Breach of Contract to Convey.—Where 
a vendee sues to recover damages sustained through the failure of his vendor to convey 
land according to contract, the of his d is the actual loss he has sus- 
tained ; and this is the difference between the price agreed to be paid and the value of 
the land at the time of the breach of the contract to convey. 








The plaintiff, Kirkpatrick, filed his petition, in which he stated 
that on the 25th of August, 1857, the defendant, Downing, was 
owner in fee of 160 acres of land, which was therein described ; and 
that on the same day Downing sold the same to Kirkpatrick for 
the sum of $3,200, and executed to him a title bond therefor. That 
Kirkpatrick paid in money and property $500 at the time, and 
gave his five several promissory notes for the payment of the 
balance, each for the sum of $540, and payable respectively, in 
one, two, three, four and five years; that, by the terms of the bond, 
Downing was to make a deed to the plaintiff upon the payment of 
the last note ; that Kirkpatrick took possession of the land, and on 
March 1, 1859, with the consent of Downing, he sold forty acres of 
the land to Charles Hughes, for $1,200, which amount was paid by 
Hughes to Downing, and was to be credited on the indebtedness of 
the plaintiff; that plaintiff occupied and cultivated the land to 
some time in 1858, and paid $80 tax on it, and made lasting and 
valuable improvements thereon, costing $1,000, and cleared thirty- 
five acres of land, which was worth $700, and paid the promissory 
notes in full, and demanded of Downing a deed for the land, which 
he refused to make; and that he sold and conveyed the land to 
one Baker. That in 1864, whilst plaintiff was absent from home, 
Downing procured fraudulently from plaintiff's son a surrender of 
the title-bond, the son having no authority to give it up. The pe- 
tition then prayed for judgment for $1,780, the value of the im- 
provements made and amount of taxes paid, and also $3,200 pur- 
chase-money, with interest thereon. 


In substance, the answer of Downing states that he was the owner 
of the said lands in fee simple; sold them to plaintiff at the price 
and upon the terms stated in the petition, and that he bound him- 
self, upon the payment in full of the notes, to convey the title to 
the plaintiff. The answer denied the payment of the notes 
in full, and averred that, independent of the $1,200 paid by 
Hughes, plaintiff only paid $920, and that plaintiff and defendant 
agreed that the forty acres sold to Hughes should be conveyed by 
defendant to Hughes. It was admitted that plaintiff made some | 
improvements, but it was denied that he ever made as much as 
was alleged. 

There was a denial of any fraudulent procurement of the sur- | 
render of the title-bond. But it was alleged that plaintiff left home 
in 1864, his family residing on the land, and that they continued on 
it till 1865, and that plaintiff's wife was his agent during his ab- 





to her by the defendant ; that these notes, with the interest, were 


greater in amount than the value of the land, and that in pursuance 
of this cancellation, plaintiff's family left the land. 


That afterwards, in 1865, defendant sold the whole 160 acres for 
$1,600, the full value of it at that time ; and at the same time the 
120 acres was not worth more than $ggoo; that plaintiff and his 
family were in possession of theland from 1857 to 1865, cultivating 
the same and enjoying the crops, the use of the land being of the 
annual value of $400, which defendant prayed to have recouped ; 
that, while in possession of the land, plantiff committed waste, cut 
away timber to the value of $500, which was also asked to be re- 
couped. 


All that part of the answer in reference to a sale of the land to 
another person for its full value, and the annual value of the rental 
of the land, and the waste committed by the plaintiff whilst in 
possession, was stricken out. The plaintiff then filed a replication 
to the new matter set up in the answer, and the cause was tried 
before the court and a jury, and a verdict was rendered for the 
plaintiff for $2,676 60. Itis unnecessary to notice any of the points 
made in relation to the admission or exclusion of evidence, as we 
have been unable to perceive any substantial error in the rulings 
of the court in that respect. 

The evidence was conflicting in regard to the authority of the 
plaintiff's wife to deliver up the title-bond and rescind the contract, 
and the jury, by their verdict, evidently found that she possesses 
no such authority. That was a matter for them to determine on 
the testimony, and with their verdict we have no right to interfere. 
That part of the answer asking for a recoupment for the value of 
the rent and damages was rightfully stricken out. The relation of 
landlord and tenant did not exist in this case, and that is the only 
relation upon which the defence would have been available. The 
case of Coffman v. Huck (19 Mo. 435), is a direct authority for this 
proposition, and it was then held that a party who enters upon land 
as a vendee, cannot, upon a subsequent recission or breaking up 
of the contract of sale, be made liable for the rent of the land as a 
tenant. He is only liable to the extent of the benefit actually de- 
rived by him from the use of the land, in ascertaining which he 
may be allowed for all outlays in improvements. 


But the only question of any real importance in this case, and 
upon which the decision must ultimately turn, is that in regard to 
the measure of damages. This is the only question that was pre- 
sented with any prominence in the instructions of the court, and 
this will now be considered. 

For the plaintiff the court gave the following declaration: ‘‘The 
jury are instructed that unless they believe from the evidence that 
the wife of the plaintiff was authorized by him to cancel and rescind 
the written contract for the conveyance of the land from defendant 
to plaintiff,and surrender the bond and receive the notes in _pur- 
suance thereof, and that said wife did not cancel and rescind said 
contract and deliver up said bond in pursuance of said authority 
given said wife by said plaintiff, they will find for plaintiff and 
assess his damage at the amount of purchase-money paid by plain- 
tiff, with six per cent. interest thereon, from the time the same was 
paid until the present time.”’ 

At the instance of the defendant an instruction was given, that 
if the wife of the plaintiff was authorized to cancel or rescind the 
contract of sale, then the verdict should be for the defendant, but the 
court refused, at his request, to declare the law to be: ‘“‘ Thatif the 
jury shall believe from the evidence that the defendant acted in 
good faith in the sale of the land in question to Baker, and not 





sence ; that in 1864 plaintiff's family were committing waste on the 
land, impairing defendant's security for the purchase-money, and 
that the defendant remonstrated with her about it, and that she said 
that she was authorized to rescind the contract, and produced a 
letter to that effect from her husband, and that the contract was 
then and there cancelled, and that the two remaining notes which 


with intent to injure or defraud plaintiff, then the measure of dam- 
ages in the case is the actual damage sustained by plaintiff, and if 
the jury shall further believe from the evidence that at the time de- 
fendant sold said land to said Baker, that plaintiff was owing defen- 
dant therefor more than said land was worth in cash in the market, 
then the jury should allow nominal damages only.” 





were due, amounting, with interest, to about $1,g00, were delivered 





Upon the question of damages in cases like this, the authorities 
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are conflicting and inharmonious. That there are many cases of 
the very highest respectability sustaining the view taken by the 
court below, is unquestioned. In conformity with the decisions in 
both England and America, the courts in this state have held that 
the measure of damages on a breach of covenant of seizin is lim- 
ited by the consideration-money and interest. Dickson v. Desire, 
23d Mo. 166; Tong v. Matthews, Id. 437. The covenant of seizin 
is broken as soon as it is made. If, at the time of the execution of 
the deed, the grantor does not own the land, the covenant is broken 
immediately, and the rule for assessing the damages arising on 
this breach, is based upon the principle that, no land having passed 
by the vendor's deed to the purchaser, the purchaser has lost no 
land by the breach of the covenant—he has lost only the consider- 
ation he paid. 

And many cases, as before remarked, have held this rule equally 
applicable to the case of a sale of land, when the vendor, for any 
reason, refuses to carry out his agreement and convey the title. 
As abundant authorities may be found, both for and against this 
rule, it is best to examine the question in the light of reason, and 
determine, if possible, what line of adjudication will most likely be 
promotive of the ends of justice. Mr. Sedgwick well remarks in 
his treatise on the measure of damages, that although courts have 
felt themselves bound, in some instances, as to real covenants, to 
adopt abitrary rules, still the constant effort is to give compensa- 
tion for what is actually lost ; not to allow remuneration for a mere 
technical breach of agreement, but to make the measure of dama- 
ges correspond with the real injury sustained, and not to permit an 
action where no loss has been suffered. Sedg. Meas. Dam., 6th 
Ed. 194. A difference has been taken in some of the cases in re- 
gard to the good or bad faith of the vendor in failing to comply 
with his agreement as affecting the amount of damages, some hold- 
ing that where he is guilty of fraud, or has acted dishonestly, sub- 
stantial damages may be awarded to the purchaser, whilst others 
take the opposite view, and declare that the motives which actua- 
ted the seller can have no influence on the principle involved, and 
that the damages in either event will be the same. In Flu- 
rean v. Thornhill (2 W. Bl. 1,078) it was held that the contracts for 
the sale of real estate are on the condition, always implied if not 
expressed, that the seller has a good title, and if without fraud he 
fails to convey by such title, the vendee is not entitled to damages 
for the loss of his bargain. But in the still later and very recent 
case of Engel v. Fitch (L. R. 3 Q. B. 314), this question was sub- 
jected to a very full and elaborate discussion in the Queen’s Bench. 
It appeared in this case that the defendants, mortgagees of the 
lease of a house, sold it by auction to the plaintiff, the particulars 
of the sale stating that the possession would be given on comple- 
tion of the purchase. The plaintiff resold it at an advance to a person 
who wanted the house for occupation. Upon an investigation of 
the title it was found satisfactory, but on the plaintiff requiring 
possession, before completing the purchase, the mortgagor was 
found to be in possession, and refused to give it up. The defen- 
dants could have ousted him by ejectment, but they refused to 
complete the sale on the ground of expense. On this the plaintiff | 
brought an action for breach of the contract of sale, and it w 
that, as the breach of contract arose, not from inability of the de- 
fendants to make a good title, but from their refusal to take the 
necessary steps to give the plaintiff possession pursuant to their | 
eontract, the plaintiff could recover, not only the deposit and the 
expenses of investigating the title, but also damages for the loss of 
his bargain, and that the measure of damages was the profit which 
it was shown he could have made on a sale. The cases bearing 
on the subject were all thoroughly reviewed, and the above results 
arrived at. 





| 


The case of Engel v. Fitch was affirmed in Exchéquer Cham- | 


ber (L. R. 4Q. B. 659), with a slight difference in the mode of stat- 


ing the measure of damages which was held to be the difference | 
between the contract price and the value at the time of the breach | price being settled by the contract, which is generally the case, 


| agreed to be paid. Allen v. Atkinson, 21 Mich. 353 


of the contract, the profit which it was shown the plaintiff could 
have made, ona resale, being the evidence of this enhanced value 
and its amount. In delivering the judgment, Kelly, Ch. B., said: 
‘No case has been cited in which the purchaser of real property 
has been held disentitled to recover damages like the present, ex- 
cept in the case of Fleurean v. Thornhill and the cases which 
followed it, and upon the one ground of the vendor's inability to 
make out a title ; and there is no authority to show that when the 
breach of contract has been on any other ground, any other rule, 
as to damages, applies in contracts as to the sale of real property 
than that which prevails in the ordinary case of a breach of con- 
tract.” This decision is highly approved by Mr. Dart, and in 
commenting upon it (2 Dart Vend. and P. 4th Eng. Ed., 873-4) he 
says: ‘ This decision, though scarcely reconcilable with some of 
the earlier authorities, has placed the rule on a clear and intelli- 
gent footing, and has excluded from its operation the case of a 
vendor selling ma/a fide, or entering into a merely speculative 
contract for sale.’’ This rule, then, is clearly deducible from the 
English authorities: If the vendor knew, at the time the contract 
was entered into, that he had no title ; or if the sale goes off be- 
cause he changes his mind; or because he neglects to take the 
necessary steps for putting the purchasers into possession ; the 
purchaser may, in an action for breach of such contract, recover, 
beyond his expenses, damages for the loss of his bargain. 1 Chit. 
Contracts, 11th Am. Ed. 437. Mr. Perkins, in his last edition of 
Sugden on Vendors and Pur., in an elaborate note, says that the 
current of American authorities now runs in the same direction. 
He says that it has been held, that where the vendor has, in bad 
faith, agreed to sell land to which he knew he had no title (Mc- 
Donnell v. Dunlap, Hardin, 41; Lewis, 4 Bibb, 456; 
Baldwin v. Munn, 2 Wend. 399; McNair v. Compton, 35 Penn. 
St. 23; Brinckerhoff v. Phelps, 24 Barb. 100; S. C., 43 Barb. 469; 
Drake v. Baker, 34 N. J. 358; Peters v. McKeon, 4 Denio, 456; 
Bush v. Cole, 28 N. Y. 261) ; where, having the title at the time of 
the agreement to convey, he has afterwards disabled himself from 
conveying by a transfer to a third person (Wilson v. Spencer, 11 
Leigh, 261; Dustin v. Newcomer, 8 Ohio, 49) ; 
to convey because the land is greatly enhanced in value (Brinck- 
erhoff v. Phelps, 24 Barb. 100; S. C., 43 Barb. 469), and also 
where, having the title at the time, he ought to convey —— 
to his agreement, he still refuses to convey ; in all these cases, i 

a suit at law for a breach of the agreement to convey, the venalib 
is entitled to recover such sum as will indemnify him for the ac- 
tual and direct loss sustained by the non-performance of the agree- 
ment, which would generally be the difference between the con- 
tract price and the enhanced value of the land, when the convey- 
ance should have been made.’’ Western Railway v. Babcock, 6 
Met. 358 ; Pringle v. Spaulding, 53 Barb. 17. So in Michigan, the 
measure of damages for a willful breach of a contract to sell and 
convey a lot of land, was held to be the difference between the ac- 
tual value of the land at the time of the breach and the sum 
And again, 
Hannin (Id. 374), the court regards it 


Davis v. 


where he refuses 


in the case of Hammond v. 


enti | | as settled, that, while the ordinary measure of damages for break- 


| ing a covenant to sell real estate cantinues, the consideration, 
money and interest, with, perhaps, also the cost of investigating 
the title ; yet, that where a party contracts to sell, knowing he 
cannot make a title, or having a title, refuses to convey, or dis- 
ables himself from conveying, or otherwise acts in bad faith, the 
vendor is remitted to his general liability. The rule is, then, the 
same in relation to real as to personal property, and the measure 
of damage is the value of the land at the time of the breach. The 
same rule prevails in the Supreme Court of the United States. In 
Hopkins v. Lee (6 Wheat. 109), the court said “ the rule is settled 
in this court, that in an action by the vendee for a breach of con- 
tract on the part of the vendor, for not delivering the article, the 
measure of damages is its price at the time of its breach. The 
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makes no difference, nor ought it to make any ; otherwise the ven- 
dor, if the article has risen in value, would always have it in his 
power to discharge himself from his contract and put the en- 
hanced value in his own pocket; nor can it make any difference 
in principle whether the contract be for real or personal property, 
if the lands, as is the case here, have not been improved or built 
on. In both cases the vendor is entitled to have the thing agreed 
for at the contract price, and to sell it himself at its increased 
value. If it be withheld, the owner ought to make good to him 
the difference.” 


So in Maine, Hill v. Hobart (16 Maine, 164), it was decided, that 
in debt for breach of a bond conditioned for the conveyance of 
land, the measure of damages was the value of the land at the 
time the conveyance should have been made. The court says, 
when the vendee proceeds at law, he is entitled to a complete in- 
demnity and no more. By a performance he would have received 
the land, and not receiving that, if he obtains the value at the 
time, that is the exact measure of his loss. And the same doc- 
trine is announced in many other cases. Warren v. Wheeler, 21 
Me. 484; Lawrence v. Chase, 54 Id. 196; King v. Brown, 2 Hill, 
485; Boardman v. Keeler, 21 Vt. 84; Bryant v. Hambrick, 9 
Georgia, 133; Barnham v. Nichols, 3 R. I. 187; Burr v. Todd, 41 
Pa. St. 206; Shaw v. Wilkins, 8 Humph. 647; McKee v. Bran- 
don, 2 Scammon, 399; Hopkins v. Yowell, 5 Yerger, 305; 
Cannell v. McLean, 6 Har. and J. 297; Marshall v. Haney, 9 
Gill, 251; Whiteside v. Jennings, 19 Ala. 784. The same princi- 
ple is applied where the vendor has not actually tendered per- 
formance, or has not made an available tender, but, in conse- 
quence of the acts of the vendor, or otherwise, is still entitled to 
maintain a suit for breach of contract on the part of the vendor in 
not conveying. In such a case the measure of damages would be 
the same, namely : the difference between the contract price and the 
value of the land at the time of the breach. Lee v. Russell, 8 
Ired. 526; Nichols v. Freeman, 11 Ired. 99; Goodwin v. Francis, 
L. R. 5 C. P. 295. The rule must be reciprocal; where the prop- 
erty has enhanced in value, the purchaser gets the benefit of the 
enhancement, so where a depreciation has taken place he must 
submit to a corresponding loss. In both cases he obtains the true 
measure of damages, full compensation for the loss sustained. 
Thus, in Nichols v. Freeman, the plaintiff purchased a lot of land 
for $8,000, and paid the greater part of the purchase-money. The 
plaintiff was let into possession, and the defendant executed a bond 
in the penalty of $10,000, conditioned to convey upon the payment 
of the balance of the purchase money. The plaintiff was evicted 
by the judgment-creditors of the defendant, and the property sold 
by the plaintiff for $2,500, which was admitted to be the real value 
of the property at the time. The court refused to allow the plaintiff 
to recover the amount of purchase-money, as if he had repudiated 
the contract and sued for money had and received. It was said: 
“‘ Here the plaintiff seeks to recover compensation ; what sum will 
put him in as good a condition as if the contract had been per- 
formed? In this case he would have got property which is worth 
$2,500, but he would have been forced to pay the balance of the 
purchase-money and interest. He has not paid this latter amount, 
and his damage is the difference between that sum and the value 
of the property, which, by the case, is agreed to be $207.80;”" and 
to that sum the redress was limited. So, in Goodwin v. Francis, 
where the purchase-money had not been paid, Boville, Ch. J., 
in delivering his opinion, said: “I am not aware of any decision 
in which it has been held that, where a man having a good title re- 
fuses to convey, according to contract, he is not liable to compen- 
sate the other party for the loss of his bargain, as well as for any 
expenses he may have actually incurred ; the contrary is laid down 
in Engel v. Fitch, and I do not see that Sikes v. Wild is inconsis- 
tent with it, for in that case there was a failure of the title. I think, 
therefore, that the defendant is liable for the difference between the 
contract price and the market value of the estate, and that the price 





at which it was resold is Arima facie evidence of its market value.” 
Where there is no evidence given showing any change in the 
situation, the consideration paid and interest will be taken as the 
correct value of the land. 

But where there is evidence given showing a change in the 
value of the land, the value at the time the breach occurred, and 
when the conveyance ought to be made, will furnish the standard 
of damages. This is fair and just for both parties, as they obtain 
precisely what they are entitled to, and the basis is predicated on 
actual loss, the full and adequate compensation. The rule com- 
mends itself for its intrinsic justice. It conforms to the varying 
circumstances of each case, and is equitable and just. The arbi- 
trary and unbending rule that the purchase-money and interest 
shall in all cases be taken as the criterion of damages, will, in the 
majority of instances, do injustice either to the seller or purchaser. 
No reason is perceived why it should be adhered to and enforced, 
when one more consistent with equity is found, and which is easily 
administered. The rule for which we contend is just to both par- 
ties. It gives to the purchaser precisely what he has lost in con- 
sequence of the breach of contract committed by his vendor, and 
it makes the latter responsible for the violation of his agreement in 
the full amount in which he has occasioned injury. Now in the 
present case, the plaintiff still owed a part of the purchase-money 
for the land, but he cannot obtain a conveyance of the land upon 
the balance due, because the defendant has disabled himself from 
conveying by selling the land to another person. 

What, then, is the extent of his loss, and what constitutes the 
measure of his damages? Plainly, the difference between what 
he owes on the land and what the land is worth. Wherefore it 
follows that the judgment should be reversed and the cause re- 
manded. 

The other judges concur. 





Constitutional Law—Release of State’s Lien upon 
Railroads. 


SILAS WOODSON AND H. CLAY EWING v. URIEL A. 
MURDOCK AND LUTHER C. CLARK. 


Supreme Court of the United States, October Term, 1874. 


1. Constitutional Law—Power of Legislature to Release State’s Lien 
upon Railroad.—The constitution of Missouri provides that ‘‘ the general assembly 
shall have no power, for any purpose, to release the lien held by the state upon any rail- 
road.’ edd, that this did not prohibit the legislature from compounding a debt due 
and to become due by a railroad company to the state, and thereby discharging the 
state’s lien. (Miller and Davis, JJ., dissenting.) 








2. Case in Judgment.—The Missouri Pacific Railroad Company 
had become liable to the state of Missouri for the payment of $7,000,000 of state bonds 
which had been issued in aid of this road, which bonds had not yet matured, and also for 
$4,000,000 interest on said bonds, which the company had failed to pay when due. An 
act of the legislature directed a sale of the road under the state’s lien thereon, but con- 
tained also a provision that if the railroad company should, at any time within ninety 
days of the first day of April, 1868, pay into the treasury of the state the sum of three 
hundred and fifty thousand dollars, in the bonds of the state or in money, then, and in that 
event, the governor should not advertise the road for sale; and if the company should, 
within ninety days thereafter, pay into the state treasury an additional sum equal to five 
millions of dollars in all (either in cash or Missouri state bonds), the governor should, 
upon the production of the receipts of the state treasurer for the said amounrits, execute 
and deliver to the said Pacific Railroad Company a deed of release for all claims, title 
and interest which the state of Missouri had in and to the railroad, its property and 
appurtenances ; and that the Pacific Railroad Company should, from and after the de- 
livery of the deed, be fully discharged from all claims or debts due the state, and all 
liability growing out of the issue of the bonds of the state to aid in the construction of 
their railroad. Held: 


(x.) That this act did not contravene the constitutional provision above recited . 

(2.) That it did not contravene the fourth section of that part of the constitution of 
Missouri known as the railroad ordinance, which provides that in case the railroad com- 
panies which had recived state aid should refuse or neglect to pay a tax on their gross 
receipts levied by such ordinance, and the interest or principal of any of said bonds, or 
any part thereof should remain due and unpaid, the general assembly should provide by 
law for the sale of the railroad and other property, and the franchise of the company 
that should be thus in default, under the lien reserved to the state, and should appropriate 
the proceeds of such sale to the payment of the amount remaining due and unpaid from 
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said company. This ordinance did not forbid the sale of a defaulting railroad, except 
at public auction, for a price equal to the full amount of the debt of the defaulting com- 
pany, and without a reservation of a lien upon the property sold, not merely for the un- 
paid part of the purchase-money, but for all that remains unpaid of the debt for which 
the property is sold, but it left the legislature free to provide other means of collecting the 
debt and enforcing the lien. 


3- Acts of Legislature—Subject-Matter not Expressed in 
Title.—The act in question was entitled, ‘an act for the sale of the Pacific Railroad 
and to foreclose the state’s lien thereon, and to amend the charter thereof.’’ He/d, that 
it was not obnoxious to a constitutional inhibition against the passage of acts which 
relate to more than one subject, and that not expressed in the title. 








The facts of this case will be found fully stated in the report of 
the case in the court below, 2 Dillon, C. C. The opinion of 
the court also states them with adequate fullness to an understand- 
ing of the question involved. 





Mr. Justice STRONG delivered the opinion of the court. 


It has not been contended here that the complainants are not 
entitled to the injunction decreed by the circuit court, if the act of 
the Missouri legislature approved March 3Ist, 1868, was a legiti- 
mate exercise of the legislative power. But it is insisted that the 
sth section of that act is in conflict with the constitution of the 
state, and, therefore, that the arrangement made under it with the 
Pacific Railroad Company cannot be held to operate as a dis- 
charge of the company from the debt due by it tothe state, or as a 
release of the railroad from the lien of the state’s mortgage. The 
question presented, then, is this: Was the fifth section of the act 
mentioned prghibited by the constitution of the state? By the first 
section the governor was directed to sell the Pacific railroad and 
its appurtenances in accordance with the provisions of section five of 
the act, andof anact approved February 22d, 1851, entitled ‘‘ An act 
to expedite the construction of the Pacific Railroad and the Hannibal 
and St. Joseph Railroad.’’ Bythesecond section the price for which 
the railroad was directed to be sold was required to be not less than 
eight millions and three hundred and fifty thousand dollars, pay- 
able to the state treasurer, in bonds of the state or in money, within 
ninety days from the day of sale. If that sum was not obtained the 
governor was required to buy in the railroad for the state. By the third 
section-it was made a condition of the sale that the purchaser or 
purchasers should bind himself or themselves to change the gauge of 
the road within ten years from the date of sale, so asto conform to 
the gauge of the Union Pacific railroad. The fourth section en- 
acted that upon the payment of all the purchase money, and upon 
the delivery of an obligation, in conformity to the requirement ot the 
third section, the governor should execute a deed to the purchaser 
or purchasers conveying all such right, title, and interest in and to 
the said Pacific railroad, its franchises, appurtenances, and the 
property belonging thereto, as were subject to the lien of the state. 
Then followed the fifth section, which is the one mainly in contest. 
It enacted that if the Pacific Railroad Company should, at any time 
within ninety days after the first day of April, 1868, pay into 
the treasury of the state the sum of three hundred and fifty thous- 
and dollars, in the bonds of the state or in money, then, and in 
that event, the governor should not advertise the road for sale; 
and if the company should, within ninety days thereafter, pay into 
the state treasury an additional sum, equal to five millions of dol 
lars in all, (either in cash or in Missouri state bonds), the governor 
should, upon the production of the receipts of the state treasurer 
for the said amounts, execute and deliver to the said Pacific Rail- 
road Company a deed of release for all claims, title, and interest 
which the state of Missouri had in and to the railroad, its property 
and appurtenances, and that the Pacific Railroad Company should, 
from and after the delivery of the deed, be fully discharged form 
all claims or debts due the state, and all liability growing out of 
the issue of the bonds of the state to aid in the construction of 
their railroad. 

Within ninety days after the passage of this act, the company 
paid into the state treasury $350,000, and within ninety days after 
such payment $4,650,000 more, in all $5,000,000, the sum specified 
in the 5th section, and received from the governor a deed convey- 





ing all the right, title, and interest of the state, and discharging it 
from all liens and claims of the state, and from all liability grow- 
ing out of the issue of state bonds, to aid in the construction of its 
road. Pi 

That this was a compromise of the claims of the state against 
the company—practically, a sale to the company of the state’s in- 
terest growing out of its advance of state bonds under the statutes 
of 1851, and the following years, is very plain, and such was its 
obvious intention. The principal of the debt was not then payable. 
The bonds issued by the state had not then fallen due. All of 
them were either twenty or thirty-year bonds, and the company 
was under no obligation to pay the principal until the bonds be- 
came payable. The extent of her obligation was measured by the 
provision of the act of 1851. That act required the company to 
make provision for the payment of the principal and interest of the 
bonds in such manner as to exonerate the state from any advances 
of money for that purpose, and, had the interest been paid up to 
1868, the state could then have exacted no more. The interest, it 


js true, was in arrears from July Ist, 1859, To that extent the state 


had an immediate claim upon the company, but as the whole debt, 
according to the agreed statement of facts, was $7,000,000, the 
aggregate of unpaid interest in 1868 was less than $4,000,000. The 
arrangement then made, by which five millions was received in full 
satisfaction, and the deed given, included, therefore, not only in- 
terest due, but principal which had not fallen due, and, hence, it 
may properly be regarded as a commutation or a salesof the rights 
of the state to the company. 

We come, then, tothe question whether anything in the constitu 
tion of the state prohibits such a transaction. A new constitution 
was adopted in 1865, the fifteenth section of the fourth article of 
which is as follows: ‘‘ The general assembly shall have no power, for 
any purpose, to release the lien held by the state upon any rail- 
road."" This ordinance, it is insisted by the appellants, denied to 
the legislature the power the make such a disposition of the inter- 
ests of the state as was made in 1868 in virtue of the 5th section of 
the act of March 31st of that year. 

The language of the prohibition is remarkable. It is not that 
the general assembly shall not release the ded/, due to the state by 
any railroad company. Legislative control over the debt is left 
untouched. The provision has reference only to a security for the 
debt. Had it been intended to put the debt beyond the disposition 
of the legislature, it would be difficult to find a reason for confining 
the prohibition to a release merely of the lien. But it is easy to 
see why it should be ordained that while the debt remained the 
security for it should not be given up. And that such was the in- 
tention appears quite plainly in view of the state of things which 
existed when the constitution was framed and adopted. Prior to 
its adoption it may be said to have become almost a legislative habit 
to release the liens held by the state upon railroads without discharg- 
ing the debts. In numerous cases statutes had been enacted by which 
railroad companies were authorized to borrow money and to mort- 
gage their roads as security for the loans, the state releasing its lien to 
give the mortgagees a priority. The purposes for which these re- 
leases were made were various, and they were generally avowed 
in the statutes. Thus in 1864 the legislature released the state’s 
lien upon a part of the Pacific road, avowedly for the purpose of 
enabling the company to complete its main road to Kansas City. 
At the same time the lien of the state on the North Missouri Rail- 
road was released for several avowed purposes—to enable the 
company to complete their main road to the Iowastate line ; enable 
the company to construct its west branch ; and to enable it to builda 
bridge across the Missouri river. And again, in 1865, February 16, 
the legislature released the first lien of the state upon the road of the 
same company for the same purposes, retaining, however, a second 
lien. All this took place very shortly before the constitution was 
adopted. That such releases were contemplated when the conven- 
tion framed the constitutional inhibition, and when the people rat- 
ified it, can hardly be doubted. The constitution was plainly 
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intended to prohibit them, and, therefore, language was employed 
denying the power to release the lien, and saying nothing of the 
debt. Certainly there is no expressed restriction of legislative 
power over the debt itself. Jf any exists it must be supplied by 
implication. Keeping in mind, then, that the constitutional pro- 
hibition is directed only against a release of liens, what should be 
regarded as it meaning? We agree it is not to be frittered away 
by doubtful construction, but like every clause in every constitu- 
tion, it must have a reasonable interpretation, and be held to 
express the intention of its framers. It must be held to have been 
intended for the public protection, for the preservation of the pub- 
lic property, and to make available claims the state held against 
railroads. But if it is to be construed reasonably, and in accor- 
dance with what must have been the intentions of those who 
adopted it, it cannot be construed literally. It cannot mean that 
the lien of the state upon a railroad shall not be released upon full 
payment of the debt, to secure which the lien was created. If it 
does, it is equivalent to a prohibition against the state’s receiving 
payment. Surely it will not be contended to deprive the legisla- 
ture of power to make use of the lien to enforce satisfaction of the 
debt, though thereby the lien be discharged. That would 
be to destroy the value of the lien. Nor can it mean that 
the lien may not be employed to obtain from the property 
bound by it all that the property is worth, and all that 
the indebted company can pay, though that be less than the entire 
amount of the debt. It is not a restriction upon the power of the 
legislature to make the most, which in its judgmentis possible, from 
the security. In terms, the legislature is left unrestricted as to the 
mode of receiving payment, or settling with its debtors. Composi- 
tion, accord, and satisfaction, and full payment in cash are left 
within the legislative discretion, at least so far as the liquidation of 
the debt is concerned. So there is nothing in the clause of the 
constitution quoted which can be regarded as a restriction upon the 
power of the legislature to sell any claims held by the state against 
a railroad company. It is not an ordinance that the legislature 
shall not deal with debts due to the state from railroad companies 
as it may deal with debts due from other debtors. It is that the 
4ien shall not be released for any purpose whatever, that is, for the 
accomplishment of any object the legislature might have in view, 
and unless we can hold this means it shall not be released even by 
full payment of the debt, it can mean nomorethan this, that, while 
the debt remains, the legislature may not let go the security for it. 
Such a construction accounts for the peculiarity of the language 
employed. There is a very palpable distinction between the lien 
which the state holds upon a railroad, and the debt, obligation, or 
duty which the lien was created to secure. The two could not have 
been confounded by the framers of the constitution. If it was 
intended that, under all circumstances, every dollar due from a 
a railroad company should be exacted, and that no settlement 
should be made, or sale authorized, without payment of the utmost 
farthing, it is incredible that the constitution would not have so 
declared. That such was not the intention is plainly shown by the 
railroad ordinance adopted with the constitution, and a part of the 
organic law of the state. By that ordinance the legislature was 
authorized and directed to sell the railroads on their failure to pay 
a tax levied, and when the sale should be made to others than the 
indebted companies, no limitation was directed to be affixed to the 
price, and such a sale, we have no doubt, would have discharged 
the road from the state’s lien. The state itself was empowered to 
become a purchaser at the sale at any price at which it could buy, 
and whenever it purchased, the lien, of course, was merged in the 
title, and the general assembly was required to provide by law in 
what manner the railroad, or franchises, or other property, should 
be sold for the payment of the indebtedness of the company in 
default. But the ordinance does not require that at such sale the 
purchaser from the state shall pay the full amount of that indebted- 
ness. A lien is required to be reserved for all sums remaining 
unpaid; that is, very clearly, for all that part of the purchase- 





money from the state, at her sale, which remains unpaid. If this is 
not the meaning, the state may never be able to sell at all, and the 
plain purpose of the ordinance may be entirely frustrated. And 
that such is its meaning has been determined by the Supreme 
Court of Missouri. See 37 Missouri, 129. The fifth section of the 
ordinance does, indeed, require that no railroad or other property, 
or franchise purchased by the state, shall be restored to the com- 
pany in default, until it shall have first paid in money, or in Missouri 
state bonds, orin bonds guaranteed by the state, all interest due from 
said company, and requires that all interest coming due thereafter 
shall be paid semi-annually in advance, but even this is no assertion 
that such a restoration shall not be made for a sum less than the 
original indebtedness. Whether it may or not it is unnecessary to 
decide, for the provision applies only to a case where the road has 
been sold, and where the state has become the purchaser, which is 
not this case. 


Neither the clause in the body of the constitution, therefore, nor 
any provisions of the railroad ordinance, forbid the legislature to 
sell the railroad, or compromise the debt claimed by the state, for 
less than the entire indebtedness. It follows, then, that though the 
legislature had no power to release the lien while the debt remained, 
it was not prohibited from selling the claim or commuting the debt. 
And there is no inconsistency in this. The legislature may well 
have been trusted with the management of the obligation, respon- 
sible only to its constituents, while the security for the fulfillment 
of the obligation may have been withdrawn from its control. A 
trustee may have no right to give up a security for a claim, and yet 
be at full liberty to settle and adjust the claim itself or to sell it. 
It need hardly be added that if the legislature had power to accept 
a commutation of the claim of the state, or to sell the debt for 
what in its judgment it deemed best for the public interests, it had 
also power to make a formal relinquishment of the lien after the 
debt had been liquidated. The constitutional provision was not 
designed to continue in existence liens that the law had extin- 
guished. 

For these reasons we hold that the fifth section of the act of the 
legislature of March 31, 1868, was not in conflict with that provi- 
sion of the constitution which forbids, for any purpose whatever, a 
release of the lien held by the state upon any railroad. 


Nor do we perceive that there is any conflict between it and the 
railroad ordinance. The appellants insist that the ordinance for- 
bids any sale of a defaulting railroad, except at public auction, for 
a price equal to the full amount of the debt of the defaulting com- 
pany, and without a reservation of a lien upon the property sold, 
not merely for the unpaid part of the purchase-money, but for all 
that remains unpaid of the debt for which the property is sold. Such 
is not our reading of the ordinance, nor is it that of the supreme 
court of the state. We have already said that the lien required to 
to be reserved is only to secure the unpaid balance of 
the purchase-money. This is too clear for argument. It is equally 
clear to us the ordinance does not require that the sale shall be for 
a price equal to the whole debt, or that it shall be at public auction. 
The first, second, and thirdsections impose upon each of the three 
railroad companies, of which the Pacific Railroad Company is one, 
an annual tax of ten per centum of the gross receipts, for two years, 
and fifteen per centum thereafter, until the principal and interest 
of the bonds for which the companies were liable should be fully 
paid. Then followed the fourth section, as follows: ‘‘ Should 
either of the said companies refuse or neglect to pay saidtax herein 
required, and the interest or principal of any said bonds, or any 
part thereof remain due and unpaid, the general assembly shall 
provide by law for the sale of the railroad and other property, and 
the franchise of the company that shall be thus in default, under 
the lien reserved to the state, and shall appropriate the proceeds 
of such sale to the payment of the amount remaining due and un- 
paid from said company,” There is nothing in this which takes 
away from the legislature the power to determine the time, the 
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manner, or the price of the sale which it was directed to cause to 
be made. It is true the sale is ordered to be made under the lien 
reserved to the state, referring, doubtless, to the mortgage taken 
under the act of 1851, and it is also true that by that act it was en- 
acted that if either of the companies: to-which bonds might be 
issued should make default in the payment of either principal or 
interest of the said bonds, the governor might sell their road by 
auction, giving six months’ notice, or buy it in for the use of the 
state, but these provisions were no part of the lien. They were 
means specified for enforcing it. The legislature was at liberty to 
provide other means of collecting the debt and enforcing the lien. 
The sale directed by the ordinance was for non-payment of the tax 
imposed, and the direction to sell under the lien reserved, was 
simply an order to proceed to collect the mortgage. The lien is 
not to be confounded with proceedings for its foreclosure. 

Finally, it is insisted by the appellants that the 5th section of the 
act of 1868 is unconstitutional because its subject is not embraced 
in the title of the act, and because the constitution ordains that ‘‘ no 
law enacted by the general assembly shall relate to more than one 
subject, and that shall be expressed in the title; butif any subject be 
not embraced in the title, such act shall be void only as to so much 
thereof as is not so expressed.”’ The title of the act of 1868 is ‘‘ An 
act for the sale of the Pacific railroad, and to foreclose the state’s 
lien thereon, and to amend the charter thereof.” That the subject 
of the 5th section is embraced in this title, is very apparent. If the 
subject is not the foreclosure of the state’s lien, it is impossible to 
say what itis. And we think it cannot be justly said the act em- 
braces more than one subject. It has many details, but they all 
relate to one general subject, which is the sale of the railroad and 
the foreclosure of the state’s lien thereon. 
Limitations, 141, et seq. 

We cannot sustain this objection. 

Nothing, then, in our judgment, warrants the conclusion that 
the 5th section of the act of March 31st, 1868, was not a legitimate 
exercige of the legislative power of the general assembly of the 
It follows that the arrangement made in pursuafice of it 
with the Pacific Railroad Company, and the deed of the governor 
to the company, extinguished the debt due to the state, and, con- 
sequently, put an end to the lien. - 

The five millions of dollars paid to the state were raised tipon 
bonds of the company and a mortgage, of which the complainants 
in the court below are the trustees. The money was advanced on 
the faith of the legislation of 1868, and so were $3,000,000 more, 
for which a subsequent mortgage was given. If that legislation 
was not unconstitutional, as we have endeavored to show it was 
not, it would be a gross wrong tothe bondholders who thus ad- 
vanced their money, were the defendants permitted to sell the rail- 
road, its property and franchises, for the satisfaction of a claim or 
lien which has no longer any existence. ~ 

The decree of the circurt court awarding an injunction is, there- 
fore, affirmed. 

[We shall publish the dissenting opinion of Mr. Justice Miller 
in this case next week.—Ebs. C. L. J.] 














[Correspondence. } 

Action for the Death of a Human Being—The Case 
of Sullivan v. Union Pacific Railroad Com- 
pany. 

-EpiTrors CENTRAL LAW JOURNAL :—This decision, published 
in your paper of Nov. 27th, seems to me to deserve, not merely as you, 
yourselves say of it, ‘‘a passing notice,’”’ but very careful study. 
As Judge Dillon’s connection with the CENTRAL LAW JOURNAL, 
may be in the way of its receiving from the editors all the attention 
it deserves, permit a volunteer to offer a few words upon the prin- 
ciple involved. 

At common law there are two (and I think o#/y two) distinct rules 
by which an action for civil damages, based upon the death of a 


Cooley’s Constitutional 





human being, might be defeated, provided it came within the 
terms of either one. In the first place, ifthe death was caused by 
a felony, any action for a civil remedy for it would be merged in the 
criminal prosecution, according to the doctrine of Higgins v. 
Butcher, cited by Judge Dillon. Strictly speaking, the civil remedy 
would not be merged, but only susfended till the conclusion of the 
criminal action: Marsh v. Stone, 6 B. and C; 551, 557, 564; but 
as the punishment fora felony causing death was not only the 
death of the offender, but the forfeiture of his property, this distinc- 
tion was of little practical importance. The rule applied only to 
cases of felony, but in such cases would cut off an action brought 
either by the representatives of the deceased, or by any person 
damaged by his death. 


In the second place, the principle that a personal action dies 
with the person, which was always regarded as peculiarly appli- 
cable to personal torts, operated to abate any cause of action that 
might otherwise have belonged to the injured party. This was 
not limited to cases of felony, but applied equally to deaths by 
negligence or misadventure. On the other hand, it had no appli- 
cation to actions brought by a husband, parent, master, etc., of 
the deceased, for the damages sustained by him through the death. 
Thus it is evident that the two rules are not co-terminous. The 
latter applies to all cases where the party dying would have been 
the plaintiff, whether the death were felonious or not; the former, 
to all cases of tort amounting to felony, whether brought by the 
injured party himself, (z. ¢. in cases of death by his representatives), 
or by some other party interested in his life. 

The two rules together embraced so large a proportion of all ac- 
tionable deaths (particularly before the great increase of travel 
and deaths in travel due tomodern improvements), that it is hardly 
to be wondered at if the few cases that came under neither rule 
were lost sight of, and the death alone came to be regarded as 
sufficient to take the case out of the class of actionable torts. Such 
examples of the extension of a rule beyond the limits of the prin- 
ciple on which it was founded, are by no means rare in our law ; 
and when we consider that in this instance there were tworules, pre- 
cisely similar in their practical effects, often coinciding in their appli- 
cation to a single case, and one or the other of them cutting off 
the vast majority of all cases of action for death, we can hardly 
wonder that after a time, it came to be assumed by hasty think- 
ers that ‘‘the death of a human being, though clearly involv- 
ing pecuniary loss, was not the ground of an action for dama- 
ges.”’ 1 Hill. on Torts, 83, and cases cited. 


Just when this insensible extension of the true rule was first made, 
is now, perhaps, impossible to state. With great respect for Judge 
Dillon’s extraordinary erudition and accuracy,I cannot help 
thinking it dates far back of the origin he assigns itin Baker v. 
Bolton. Although Blackstone does not lay down the rule in ex- 
press terms, I think no one can read the brief sentence in which he 
passes over the subject in the course of a careful enumeration of 
all actions for private wrongs, without feeling convinced that he 
was unware of any action for damages for the death of a human 
being, under any circumstances. 3 Comm. 11g. And Judge Wil- 
son, in one of those lectures on law that deserves far more atten- 
tion than they have received from the present generation (if only 
as the first attempt ever made to teach a distinctively American 
system of law), after supposing the murder of a father in the pres- 
ence of his family, informs us that there was no civil remedy. 
‘“‘ The widow and the orphans, who were the witnesses of the crime, 
and the sufferers by the loss, are recognized in the former, but not 
in the latter character’ (works of James Wilson, Vol. III, p. 30, 
Ed. 1804). This, of itself, might only refer to the amitted doctrine 
in a case of felony ; especially as he goes on to suppose them ap- 
plying for the recompense, and the law answering: “‘ His property 
is forfeited by the crime; mo funds remain to make you repara- 
tion for your loss.” But in the next page he informs us that “in 
one of the very early laws of Pennsylvania (7, ¢. early in the 
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eighteenth century) it is directed that those next of kin shall be 
considered in the loss occasioned by the death of the party killed” 
(ib. p. 31, citing R. O. Book A. p. 49) such a statute of course im- 
plies that no remedy was then understood to exist at the common 
law. 

On the other hand, it is certain that the true doctrine, though 
generally overlooked, was not altogether forgotten. Beside the 
case of Ford v. Monroe, mentioned by Judge Dillon, and which 
has by others been erroneously called the only one of its kind in 
the books, there is Jones v. Perry, 2 Espenasse, 482, where the 
father of a child that died of hydrophobia, was allowed to recover 
from the owner of the dog the expenses of his illness, and perhaps 
others. But the one best worth notice, is Cross v. Guthrey, 2 Root, 
go, decided in Connecticut as early as 1794. It was an action of 
the case against a physician who had so unskillfully amputated 


- the breast of plaintifi's wife that she died in about three hours, 


whereby the plaintiff was put to cost and expense, and deprived 
of the society of his said wife, etc. After a verdict of £40 for plain- 
tiff, the defendant moved in arrest of judgment, because the pri- 
vate injury was merged in the public offence. But the court say: 
‘* The declaration is sufficient ; the rule urged by the defendant is 
applicable only to capital crimes, where from necessity the offender 
must go unpunished, or the injured individual go unre- 
dressed.” 

It is remarkable that this case, the very first American decision 
on the subject, and fourteen years before Baker v. Bolton, has been 
so completely overlooked in all the subsequent discussions of the 
rule. It will of course be seen that it furnishes an authority, directly 
in point, for Judge Dillon's recent decision ; and that the latter is not 
only correct in principle, but brings back the American law, at least, 
to the exact position with which it started. 

But I have already trespassed too long on your space, and can 
only express, in conclusion, my earnest wish that our judges would 
follow Judge Dillon’s example more frequently, in boldly testing 
cases by the light of principle, rather than contenting themselves 
with heaping up great masses of unexamined tested citations 

Yours respectfully, oe, GK. 

Iowa City, Dec. 1, 1874. 








Notes and Queries. 


I. FALSUS IN UNO, FALSUS IN OMNIBUS—-ANSWER TO ‘SCIENCE OF THE 
Law.” 
LEAVENWORTH, KAS , Dec. 2d, 1874. 

EpiTors CENTRAL LAW JOURNAL :—In No. 48 of your journal (ante, p. 
599) we notice a communication from some person signing himself ‘‘ Science of 
the Law,” embracing a criticism of a late decision of the Supreme Court of 
Kansas in the case of Ginnon v. Stevens. We have examined the oficial 
syllabus of the case, and found therein no allusion to, or mention of, any 
principle of law pertaining to the credibility of witnesses, as claimed by 
“Science of the Law.’ This fact, we think, conclusively shows, that if the 
question was made in the briefs or arguments of counsel in the case, the same 
was not passed upon by the court, or only incidentally noticed. The statutes 
of Kansas require the court to prepare a sy//abus in each case, embracing all 
the principles of law decided therein. Perhaps the instruction complained of 
by “Science of the Law," was not properly before the court. Be this as it 
may, we deem it but just to the supreme court brefly to state its decisions on 
the principle of law in question, in former cases. 

The first case in which this question was decided (Campbell v. The State, 3 
Kas. 488), as reported, states the rule to be as follows: ‘If the jury be- 
lieve, from all the evidence, that the witness, M. B., has testified falsely in re- 
spect to any material fact, it is their duty to disregard the whole of her testi- 
mony.” This decision, if it ever was decided as reported (see reporter's note 
in 8 Kas. 142), was materially qualified in the case of Hale v. Rawallie, 8 
Kas. 142, in which case Brewer, J., in speakiug of the rule in such cases, 
says: ‘ The testimony of a witness who, in some point has ignorantly testi- 
fied falsely, is not wholly to be rejected. Only that witness is wholly to be 
disbelieved who has snowingly and willfully testified to a falsehood.”” In the 
case of The State v. Horne, 9 Kas. 131, the rule in principle, as last stated, 
was acquiesced in by the court. A still later case, Wood v. M., K. & T. 
Railway Co., 11 Kas. 322, speaking of the principle involved in the questio 

. 





under consideration, says: ‘‘ But where the recording officers are proved to 
have knowingly made a largely false and fraudulent record, how can we place 
reliance on any of the record? Falsus in uno, falsus in omnibus. Does the 
written testimony of a witness stand higher than the oral? If these five elec- 
tion officers were on the witness stand and testified that 546 legal voters cast 
their votes on that day for Fredonia, and it should afterward appear that they 
knowingly and willfully testified falsely in reference to 127 of these votes, and 
the number of votes was material, would not the district court have been 
compelled to reject their entire testimony ? ''—citing 3 Kas. 488. Taking the 
explanation of the reporter (Note, 8 Kas. 142), in conjunction with the report 
of the case of Campbell v. The State, 3 Kas. 488, and the subsequent deci- 
sions, the rule in Kansas (unless changed by the case of Gannon v. Stevens), 
would seem to be this: That if the jury believe that a witness knowingly and 
willfully has testified falsely in respect to a material fact in the case, then the 
jury must disregard the whole of his (or her) testimony. This proposition, 
we think, ‘Science of the Law” will find in harmony with the majority of 
decided cases, and with the fundamental principles of the law of evidence. 
In fact, the cases cited by him support the above rule iz ¢ofo, and do not con- 
flict with the decisions of the Supreme Court of Kansas, so far as reported. 
The court, having decided the question in concord with both principle and 
authority, and reaffirmed the same in several instances, would, in our opinion, 
at this late day, not change the rule, unless upon a thorough examination, 
which in all probability would be noted in the sy//adus of the case. We think, 
that, until the case of Gannon v. Stevens is reported, there will necessarily 
arise a very strong presumption of fact that the case does not decide or apply 
the rule as squarely as stated by “‘ Science of the Law.” A. B. 








II. FATSUS IN UNO, FALSUS IN OMNIBUS. 
DovER, DEL., Dec. 3, 1874. 

EpIToRS CENTRAL LAW JOURNAL :—In the case put by your correspon- 
dent, ‘‘ Science of the Law,’ the evidence was wholly for the jury. They were 
the judges ofits weight and effect; and, in coming to a just conclusion, would 
properly and necessarily have regard to the character and standing of the 
witness, as well as the consistency of his narative or statement. The part of 
the charge of the learned judge in italics, and commented upon by your cor- 
respondent, could not properly be Jinding, and probably was not intended to 
be so. 

The maxim itself, falsus in uno, falsus in omnibus, like most maxims, is 
founded in “wisdom and experience, and is the only safe rule. It is always 
predicated of a wilfully false witness, one who, for gain, malice, or other cor- 
rupt cause, on oath, affirms what is not so, or denies what is so. The reason 
of the rule will be more apparent, and our respect for it be strengthened, if we 
consider for a moment the nature of an oath. It is adirectand solemn appeal 
to God that we speak the truth. It isa public pledge of our conscience in the 
most solemn manner, that we speak the whole truth, and nothing but the 
truth. Society has prescribed this form, and we assent to it. So we call both 
God and man to be witnesses and judges. If we speak falsely, we say, God 
will judge us at the last day. If we speak falsely, we say, man will judge and 
punish us by the law of the land. In viewof all this, one who testifies cor- 
ruptly in one thing, should not be believed in any ; for the pledge he has given 
of his truth has been broken, and we have no other. Fadsus iu uno, falsus in 


omnibus. J. ALEXANDER FULTON. 











Summary of our Exchanges. 


The Monthly Western Jurist (Bloomington, IIl.), has an article entitled 
Larceny in Foreign Countries not Punishable in the United States. 

It publishes a decision of the Supreme Court of Illinois (Stowe v. Flagg) 
with the following syllabus : 

1. Acorporation cannot be created by agreement of parties, ahd can only 
be created by legislative enactment. 

2. The act relating to the formation of manufacturing companies, etc., core 
poration laws of 1857, Laws of 1857, page 161, examined and construed, an 
held, that in order to the creation of such corporation, that when the certifi- 
cate described in the first section of the act shall have been filed in the office 
of the clerk of the court, and a duplicate thereof filed in the office of the sec- 
retary of state, and he shall issue his license, the parties, etc., and their suc- 
cessors, shall constitute a body corporate, etc. 

3. Stock is essential to the existence of a manufacturing company under the 
statute, and there must be at least three stockholders. 

4. That until such proeeedings are had the proposed corporate property is 
not changed to corporate property. 

Another by the same court (Merritt v. Gates) stating when the acknowl- 
edgement of a deed by a married woman, is sufficient to convey land of 
which she owns the fee ; 2, that where a certificate of acknowledgment is signed, 
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and the deed delivered to the grantee, the officer cannot amend the same, nor 
execute a new certificate for the purpose of giving validity to the deed. At the 
end of this case the editor of the Jurist says: 

“ But it must be observed that the deed in question was executed and delivered 
prior to the act of 1869, and is applicable only to conveyances executed prior 
to that time. For a full discussion of the act of 1869 and 1872, see the case of 
Simmons v. Hervey, an¢e page 20," and note. See also, Trustees of School v. 
Davidson ef al., ante, page 164. If the rule declared in the case has been 
changed by statute, why publish it ? 

Another, by the same court, Thomas v. Board of Trustees, holds that a me- 
chanics lien cannot be created against the Industrial University at Champaign, 
for the reason that that institution is a state institution, “‘ distinguishing;’’ says 
the editor, ‘‘ the case from the case of The Board of Education v. Greenbaum 
& Son, 39 III. 609, which was a petition against the Board of Education of the 
state of Illinois for a mechanic's lien, when it was held that the property of the 
Normal University is not the property of the state, but is the property of ‘ The 
Board of Education of the State of Illinois,’ a corporation whose charter can- 
not be repealed by the legislature. The corporation may sue and be sued, 
and unlike a municipal corporation, the only remedy a creditor has against it 
is by judgment and execution, as in a case against an individual or other cor- 
poration not of a municipal character. And that the building is subject 
to the claims of a creditor under the law for the enforcement of mechanic's 
lien. In the principal case the court say: ‘ Plaintiffin error, so far as we can 
see, has a complete remedy by suit under the statute, against the board of 
trustees and contractor, by recovering judgment and execution thereon.’ 
“We doubt,” continues the editor, ‘‘ whether the court intended to hold that 
the building and grounds of the University were liable to levy and forced sale. 
Weare of opinion that the court did not intend to hold that a creditor of the 
university stands on any other or different ground from other creditors of the 
state.” 


The Jurist also publishes what appears to be an important telegraph case, 
Hubbard v. Western Union Telegraph Co., decided by the Supreme Court of 
Wisconsin. This was an action to recover damages for the neglect of the de- 
fendant and its servants to transmit the following message from Port Huron, 
Michigan, to Milwaukee, Wisconsin: ‘‘ Buy twenty thousand, seller, June, 
pay telegraph there."’ It admitted that the message meant, and would have 
been understood by plaintiff's agent, to buy twenty thousand bushels No. 2 
wheat. The court below having found the issues for the defendant, and the su- 
preme court holding that the judgment below was wrong, but that the plaintiff 
was only entitled to nominal damages, court refused to reverse the judgment. 
According to the syllabus, the court hold, that telegraph companies are not in- 
surers, and do not guarantee the delivery ofall messages with entire accuracy, 
and against all contingencies ; but aré held to ordinary care and vigilance in the 
performance of their duties, and to answer for the neglect and omission of duty 
of their servants and agents. This rule applies also to night dispatches. To 
this case the editor appends a long note, consisting, principally, of a quotation 
from the opinion in Tyler v. W. U. T. Co., 60 IIl. 431. 

The Jurist also publishes the opinion of Snyder, J., in McCormick. v. East 
Saint Louis, Circuit Court of Madison County, Illinois, with the following 
syllabus : 

1. The ordinance of the city of East St. Louis, providing that the commit- 
tee of ways and means of the common council, “ be authorized to adjust and 
compromise any claims of persons holding certificates of indebtedness 
issued by the metropolitan police commissioners of the city of East St. Louis,"’ 
etc., considered, and held void. 

2. It is a well established rule of law that where power is given to municipal 
authorities, in express language, to become indebted, the terms and purposes of 
the grant will measure the extent of the power. 

3. The provision of the charter held a restriction upon the power of the 
council, and that any contract made, or attempted to be made, looking to 
the payment of the metropolitan police scrip, was as unauthorized and pro- 
hibited by the charter. 

The Jurist concludes the number with an opinion of Mr. Attorney-General 
Edsall, of Illinois, holding that, under the laws now in force in that state, 
assaults, and assault and battery, are indictable in the circuit court, as well 
as punishable before justices in a summary manner. 





The Albany Law Journal, for December 5, contains a short article on the 
Taxation of Mortgages, in which it examines four California cases: Savings, 
etc., Society v. Austin, 46 Cal. 415; People v. McCreery, 34 Cal. 432; Peo- 
ple v. Wartenby, 38 Cal. 461; Lick v. Austin, 43 Cal. 590. 

It has an editorial article on Action by Parent for Seduction of Minor 
Daughter, which is directed to the elucidation of two points, namely: 
Whether the daughter, at the time of the seduction, is sufficiently in the ser- 
vice of the parent to enable him to maintain the action; and whether a 
mother can maintain the action, the father of the dauglfter being dead. The 





following cases are examined: Kennedy v. Shea, 110 Mass. 147; Griffiths v. 
Teigen, 15 C. B. 344; Rist v Faux, 4 B. & S. 409; 8. C., 11 W. R. 918 ; Og- 
den v. Lancashire, 15 W. R. 158; Thompson v. Ross, 5 H. & N. 16; Man- 
ley v. Field, 7 C. B. (N. S.) 96; Hedges v. Tagg, 7 L. R. Exch. 283; S.C. 20 
W. R. 976: Bartley v. Richtmeyer, 4 N. Y. 38 ; Sargent v. Dennison, 5 Cow. 
106; Simpson v. Busk, 5 Lans. 337; Damon v. Moore, Ib. 454: Gray v. 
Deerland, 51 N. Y. 424; Furman v. Van Size, ro Albany Law Journal, 
251; and Lampman v. Hammond, 3 N. Y. Sup. Court Rep. 293. 

The same journal publishes a synopsis of an opinion of the New York 
Court of Appeals of great local importance—Farmer’s Bank v. Hale—hold- 
ing that, under a statute of that state, where state banks take usurious inter- 
est, the contract is void im fofo, and not merely as to the interest. In Na- 
tional Bank v. Lamb, 50 N. Y. 95, the same rule was declared with reference 
to loans of national banks doing business in that state, the court of appeals 
holding that such banks are subject to the usury laws of the state. And the 
court now say they are bound to apply the same principle to the state banks, 
in accordance with chapter 163 of the laws of 1870, 7 2, which reads as 
follows: ‘It is hereby declared that the true intent and meaning of this act 
is to place the banking associations organized and doing business as afore- 
said, on an equality, in the particulars in this act referred to, with the national 
banks organized under the acts of Congress,’ etc. Three of the seven judges, 
Johnson, Grover and Andrews, dissented. 

The same journal publishes a case of far greater importance in banking 
law, in which the New York Court of Appeals holds that where a check is pre- 
sented to the bank, on which it is drawn, for certification, and the bank certi- 
fies it ‘‘ good,"’ the bank does no more than guarantee that the drawer has 
sufficient funds in the bank to meet the check, and that these funds shall not 
be withdrawn until the check is presented for payment. It does not guar- 
antee the genuineness of the signature, nor that the check has not been al- 
tered, nor in any other way the honesty of the persons through whose hands 
it has passed. In our judgment this is the more sensible and beneficial view 
of the question. It is such a decision as a court composed of intelligent busi- 
ness men, familiar with the customs of banking, would have made. It also 
tends to preserve the useful and convenient practice of certifying checks, 
which, under the contrary decision of the question, would be broken down, 
The editor of our able contemporary, the Daily Register, says of this case : 
“The responsibility of a bank which certifies to the goodness of a check 
drawn upon it, has at last been defined by our court of final adjudication. 
When a bank marks a check “ good,” it only certifies, in law, that the drawer 
of the check has funds sufficient to meet that check in bank. That is to say, 
it does not guarantee the correctness of the figures which set forth the amount 


-drawn for. A raised check, say from $10 to $109, or from $60 to $600, al- 


though marked “ good"’ by a bank, is good only for the genuine amount 
drawn for, This is the law, and although not heretofore authoritatively an- 
nounced, it is not mew. : 

“If the banks have got into a loose habit of certifying to checks, that is no 
reason why the law should be changed fo accomodate them. Suppose the 
check is raised after the certification of the bank upon which it is drawn— 
who should be the loser? Not the bank certifying, for its certificate has been 
altered, It has no means of defence until the check comes back for payment, 
then it may or may not discover the fraud. If it discovers it, surely it can- 
not be held responsible for the fraud ; if it does not discover it, and pays the 
fraudulent amount, it must be the loser. The bank receiving such check on 
deposit, or paying it, has, in the first instance, a chance to detect the fraud and 
the perpetrator thereof, and, in the second, the right to refuse payment. This 
decision will do good, by making the banks more careful in handling these 
certified checks.” 


The Chicago Legal News, for December 5, publishes a very important 
opinion of the Supreme Court of the United States, by Mr. Justice Hunt, in 
the case of Home Insurance Co. v. Morse, error to the Supreme Court of 
Wisconsin, holding that the statute of Wisconsin which enacts that a corpor- 
ation organized in another state shall not transact business within its limits, 
unless it stipulates in advance that it will not remove into the federal courts 
any suit that may be commenced against it by a citizen of Wisconsin, is re- 
pugnant to the constitution of the United States and the laws passed in pur 
suance thereof, and is illegal and void. Waite, C. J., and Davis, J., dissent. 
The question is one of great importance, and will be quoted by some as an 
evidence of a tendency on the part of the federal courts to extend and 
strengthen their jurisdiction, and to interfere unwarrantably with the rights of 
the states; while on the other hand it will be pointed to asa triumph over the 
exclusive and tribal legislation which many of the states have directed 
against foreign corporations and foreign enterprises. 

The Legal News also publishes an important opinion of the Supreme Court 
of the United States, in Sprott v. United States, appealed from the Court of 
Claims, That court made the following finding of facts and conclusions of 
law: 
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1. At different times during the years of 1864 and 186s, large quantities of 
cotton were purchased by the agents of the confederate states, for the trea- 
sonable purpose of maintaining the war of rebellion against the government of 
the United States. Of cotton thus purchased by various agents in Claiborne 
county, Mississippi, three hundred bales were sold to the claimant by one 
agent, in March, 1865, for ten cents a pound, in the currency of the United 
States. The sale was made by the agent as of cotton belonging to the confed- 
erate states, and it was understood by the claimant, at the time of the purchase, 
to be the property of the rebel government, and was purchased as such. The 
agent had been specially instructed by the confederate government “to sell 
any and all cotton he could, for the purpose of raising money to purchase 
munitions of war, and supplies for the confederate army ; "’ but the purpose of 
the sale was not disclosed to the claimant, whose purpose was not to aid the 
confederate states, buying the cotton at the market value, and regarding it as 
a mere business transaction of “cotton for cash." The cotton was delivered 
to him at the time when the money was paid, he then being a resident of 
Claiborne county, within the confederate lines. 

2. The cotton was captured in May, 1865, and the proceeds, or some por- 
tion thereof, are in the treasury. 

And the Court of Claims, upon the foregoing facts, decides as conclusions 
of law: 

1. The government of the confederate states was an unlawful assemblage, 
without corporate power to’ take, hold or convey a valid title to property, real 
or personal. 

2. The claimant was chargeable with notice of the treasonable intent of the 
sale by the confederate government, and the transaction was forbidden by the 
laws of the United States, and wholly void, so that the claimant acquired no 
title to the property which is the subject of suit. 

This decision the supreme court affirm, resting their judgment on the second 
proposition. Mr. Justice Miller delivered the opinion. Mr. Justice Clifford 
and Mr. Justice Davis concurred in the result, but not in the reasoning of 
the opinion of the court, and Mr. Justice Field dissented. 

The Legal News also publishes an opinion of the Supreme Court of Illinois, 
in Maltman v. Williamson, holding, that when goods are sold for cash, and the 
vendee fails to pay for them on delivery, interest may be collected from the 
time of the delivery of the goods. : 

It also concludes, from its last week's number, its report of the case of 
Hewitt v. Long, involving the question of the right of the father and mother, 
as against each other, to the custody of their minor children, publishing in 
this number the dissenting opinion of Mr. Chief Justice Breese, in which 
Sheldon, J., concurs. 





In the Legal Intelligencer, of December 4, we note the following decisions : 

Neill v. Gallagher, Common Pleas of Philadelphia: 1. All the houses in a 
certain row were, less than twenty years ago, built five teet back from the 
‘building line, but there was no express agreement among the property-owners 
to this effect. _He/d, that a special injunction would not be granted to prevent 
defendant from erecting a bay window on the five feet recess. 

2. The mere setting back of a building from the line of a street by the 
owner, for his own convenience or comfort, is not of itself a dedication of the 
land thrown out, and he may reclaim it at will. 

And the following of the Supreme Court of Pennsylvania : 

Appeal of the executors of John M. Porter, deceased: A suitable tomb- 
stone on the grave of a decedent, is a legitimate item of credit in the accounts 
of an executor; especially so in a case like the present one. 

Adams v. The Pittsburgh Ins. Company: The evidence must be clear, un- 
contradictory and distinct, to establish a custom or usage in a particular port 
warranting the captain of a steamboat, under the direction of a part owner, 
to bind the owners of vessels navigating the Ohio and its tributaries, for the 
amount of a premium note for the insurance of the boat, executed by the 
captain. 

Ballantine v. White: 1. The 4th section of the act of April 22d, 1856, in 
reference to declarations of trusts, etc., being in writing, does not prevent the 
admission of parol evidence to show that a transfer, though in form an abso- 
lute conveyance, was intended to be a mortgage. 

2. The “equity of redemption,” referred to in the 6th section of the same 
act, as to the limitations of suits, etc., is confined to such an equity ‘‘ after 
re-entry made for any condition broken,” and does not apply to the equity of 
redemption of a mortgage. 

3. A wife may testify on behalf of her husband under the act of 1869, and 
the fact that she may, on cross-examination, be compelled to testify against 
him, does not disqualify her. 

4 A refusal to enter a non-suit is not the subject of review in the supreme 
court. . 

5. After testimony had been given to show that certain receipts had been 
altered, the evidence of experts should have been admitted to prove that the 





alterations were not made at the same time with the body of the instrument 

6. In equitable ejectments the judge acts as chancellor with the assistance 
of the jury; how far he may be called on to exercise his discretion upon the 
credibility of witnesses, where the parties testify, and their testimony is in di- 
rect conflict, not decided. 

The Dollar Savings Bank v..Bennett: A mere verbal agreement by a pur- 
chaser at a sheriff's sale with his own money, that he will hold the premises 
in trust for the defendant, neither vests any equitable estate in the defendant, 
nor does it give any ground for an action, being a mere nudum pactum. 

Hageman v. The People’s Fire Insurance Co.: A judgment entered in 
conformity with the charter of this company, on a premium note, isa lien 
against the property insured. 








Legal News and Notes. 


—AN exchange states that the revised statutes of the United States, by 
throwing out obsolete statutes, conflicting provisions, etc,, render the con; 
struction of the tariff laws an easy question now, and the quibbles and techni 
calities set up by importers, under the old statutes,are avoided under the present 
simple and comprehensible compilation. 

—INTERNATIONAL RAILWAY CONGRESS.—The Swiss government has 
presented notes at London, Berlin, Paris, St. Petersburg, Vienna and Rome, 
proposing an international congress of all railway administrations in Europe, 
Four puints are, it is stated, proposed for deliberation, viz: (1.) The limits 
of the responsibility of the company which originally receives the goods for a 
distinct destination and of the companies which transport the goods afterward. 
(2.} What is to be considered a competent tribunal in case of disputes be- 
tween the diverse interest? (3.) The establishment of a uniform procedure to 
ascertain the damages caused to goods during the time they are in the keeping 
of the railway companies. (4.) The acceptance, as a general rule, that the 
company which finally delivers the goods shall be responsible to the receiver, 
receiving, of course, its rights as against the companies which preceded it in 
the carrying.—[Chicago Railway Review. 

—JUDGE DURELL has tendered his resignation, or at least written it out, to 
take effect December 1. In an interview with a reporter of the New York 
Herald, the Judge defends his ‘‘ midnight order,”’ as follows: ‘ Congress 
passed, as you know, the thirteenth, fourteenth, and fifteenth amendments, 
Afterward was brought forward by Mr. Morton, as I understand, in the United 
States Senate, the ‘enforcement act, which increased the powers given to the 
United States Circuit Court, and gave it jurisdiction both in law and equity. 
Now in the fall election of 1872, in Louisiana, I was required to act under that 
statute. The United States Court has certain duties, and among others is that 
of the appointment of commissioners to watch over the polls. I was requried 
to go over and open that court by Judge Woods, of that circuit court, he hav- 
ing been authorized so to do by the amended enforcement act, and it was 
within his jurisdiction to require the United States Judge to perform these du- 
ties. That went on and was continued until the day of election. After the 
polls were closed and the day of election passed away, Mr. Kellogg, the re 
publican candidate for governor, filed a bill in chancery, on the chancery side 
of the circuit court for the district of Louisiana. The object of this was the 
preservation of evidence. This bill alleged, among other matters, that a large 
number of citizens of the state of Louisiana, who had a right to cast their 
votes at the gubernatorial election, had been excluded from voting, on account 
of their color and former condition. Itstated further, that the returns were 
held by unlawful parties. It asked, then, that the proof asto these facts might 
be taken and deposited in the office of the clerk of the court. Such proof was 
to be used atany action of the law for the office of governor. At the same 
tite, a certified copy of all the returns had to be taken for the office of governor 
at that election. I gave certain interlocutory orders, for the purpose of carrying 
out the objects of the bill, and also for the purpose of securing the evidence 
to be used in any action of the law. I declared, among other things, that the 
state court had declared certain men were the returning court, and I followed 
the state court for that. And here I stopped. Nothing more was done. 
Nothing else had been done, except running a race for the governorship. Mr. 
Warmouth would not give up the returns. If they had obeyed my orders and 
had handed those returns to my clerk, there would have been an end, so far, 
of the United States war, certainly. I took possession of the state-house (Me- 
chanics’ Institute, it was, in fact), in order to get at the returns. They ran 
away with them and they have not yet been produced. Now, I understand, 
they say they are in Baltimore. This case was conducted according to the 
proceedings in other cases. Now, that is all I had to do with it.” 

This explanation is certainly cool, The idea of a United States District 
Judge demanding the returns of the votes cast at an election for governor of a 
state! Judge Durell will have to explain further, in order to lift from his judi- 
cial reputation the cloud of infamy with which his extra-judicial and most 
outrageous conduct has enveloped it, 
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